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DETAILED ACTION 



Drawings 

The drawings are objected to because there are two sets of Figures 3A-3C with 
the difference that one refers to "the bubble level" (reference "18") and the other to "the 
pelvis level" (reference "18"). Corrected drawing sheets In compliance with 37 CFR 
1.121(d) are required in reply to the Office action to avoid abandonment of the 
application. Any amended replacement drawing sheet should include all of the figures 
appearing on the immediate prior version of the sheet, even if only one figure is being 
amended. The figure or figure number of an amended drawing should not be labeled as 

* 

"amended." If a drawing figure is to be canceled, the appropriate figure must be 
removed from the replacement sheet, and where necessary, the remaining figures must 
be renumbered and appropriate changes made to the brief description of the several 
views of the drawings for consistency. Additional replacement sheets may be necessary 
to show the renumbering of the remaining figures. Each drawing sheet submitted after 
the filing date of an application must be labeled in the top margin as either 
"Replacement Sheet" or "New Sheet" pursuant to 37 CFR 1 .121(d). If the changes are 
not accepted by the examiner, the applicant will be notified and informed of any required 
corrective action in the next Office action. The objection to the drawings will not be held 
in abeyance. 



« 
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Specification 

The disclosure is objected to because of the following informalities: 

In page 8, paragraph 0023, reference "18" refers both to "the bubble level" and 

"the pelvis level" (page 10, paragraph 0027), It is noted that reference "28" also refers to 

"the pelvis level". 

In page 8, paragraph 0024, reference "28" refers both to "the ball level" and "the 
pelvis level" (page 10, paragraph 0027). 

The examiner requests clarification between "the bubble level", "the pelvis level" 
and "the ball level". For examination purposes, "the bubble level", "the pelvis level" and 
"the ball level" will be considered as the same embodiment performing the same 
functions. 

Appropriate correction is required. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the Invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent In the United 
States. 

Claims 1-2 are rejected under 35 U.S.C. 102(b) as being anticipated by Farmer 
et al. (Reference U.S. Patent "5,141,512", as cited in IDS). 

Farmer et al. discloses a pelvis frame comprising: a first rigid elongated member 
(see Figure 10B below); a second rigid elongated member mounted on the first rigid 
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elongated member in a perpendicular relationship thereto (see Figure 10B below); first 
and second pads attached to the first rigid elongated member in a perpendicular 
configuration (see Figure 10B below); a third pad attached to the second elongated 
member in a perpendicular configuration (see Figure 10B below); and means for varying 
position of the first, second, and third pads, and for fixating said position as required, for 
effecting orientation-determining contact of the first, second, and third pads with pelvic 
bone of the patient; the first, second, and third pads being contoured to conform to 
portions of the pelvic bone which said pads contact (col. 2, lines 4-16; col. 9, lines 14- 
31). The first and second pads include openings (63) for insertion therethrough of first 
and second wired used to determine the patient's orientation. 

Claims 3-6 are rejected under 35 U.S.C. 102(b) as being anticipated by Leone, 
Jr. (Reference U.S. Patent "6,302,890", as cited in IDS). 

Leone, Jr. discloses a pelvis level comprising: a housing (42) which includes first 
and second parallel straight-line openings extending therethrough, for insertion therein 
of first and second wires used to effect temporary connection of the housing to pelvic 
bone of the patient; and a level (40), disposed in the housing (42) under a transparent 
cover, for determination of a level position of the housing (col. 6, lines 62-67; col. 7, 
lines 1-26). The pelvis level (40) is a bubble level (44) comprising a liquid including a 
bubble, disposed under a convex transparent cover. The pelvis level (40) Is a ball level 
(44) comprising a ball disposed on a concave surface between the transparent cover 
and the concave surface (col. 6. lines 62-67; col. 7. lines 1-26). The ball, the cover, and 
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the housing (42) are made of a material capable of withstanding steam sterilization. It is 
noted that it is inherent that the material to be used should be one that is capable of 
being sterilized, since the pelvis level will be used during a surgical procedure. Further it 
is noted that it is a matter of design choice whether the bubble or ball level is disposed 
under a convex transparent cover or concave surface. The level disclosed by Leone, Jr. 
is capable of performing the functions of the claimed pelvis level. 

With regard to the statement of intended use and other functional statements, 
they do not impose any structural limitations on the claims distinguishable over Farmer 
et al. and Leone, Jr. (i.e. "capable of withstanding steam sterilization"), which is capable 
of being used as claimed if one so desires to do so. In re Casey, 152 USPQ 235 (CCPA 
1967) and In re Otto, 136 USPQ 458, 459 (CCPA 1963). Furthermore, the law of 

« 

anticipation does not require that the reference "teach" what the subject patent teaches, 
but rather it is only necessary that the claims under attack "read on" something in the 
reference. Kalman v. Kimberly Clark Corp., 218 USPQ 781 (CCPA 1983). Furthermore, 
the manner in which a device is intended to be employed does not differentiate the 
claimed apparatus from prior art apparatus satisfying the claimed structural limitations. 
Ex parte Masham, 2 USPQ2d 1647 (1987). 
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Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the Invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
Invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 7-10 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Farmer et al. (Reference U.S. Patent "5,141,512", as cited in IDS) in view of Leone, Jr. 

* 

(Reference U.S. Patent "6,302,890". as cited in IDS). 

Farmer et al. discloses a method comprising the steps of: providing a pelvis 
frame comprising a first rigid elongated member; a second rigid elongated member 
mounted perpendicularly on the first rigid elongated member; first and second pads 
attached to the first rigid elongated member; a third pad attached perpendicularly to the 
second rigid elongated member; and means for varying position of the first, second, and 
third pads, and for fixating said position as required, for effecting orientation-determining 
contact of the first, second, and third pads with the patient undergoing the surgery (col. 
1, lines 63-67; col. 2, lines 1-3; col. 4, lines 3-14); adjusting the pelvis frame so that the 
first and second pads rest on the anterior superior iliac spines of the patient undergoing 
surgery; adjusting the pelvis frame so that the third pad rest on the pubic symphysis of 
the pelvic bone of the patient undergoing surgeiy (col. 8, lines 67-68 and col.9, lines 1- 
13); drilling first and second wires into the anterior superior iliac spines through first and 
second opening in the first or second pad contacting the anterior superior iliac spine on 
the side on which the surgery is to be performed (col. 9, lines 21-31); removing the 
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pelvis frame from contact with the patient; turning the patient from back contact to side 
contact with an operating-room bed; and beginning the hip-replacement surgery (col. 
1 1 . lines 1-22). It is noted that the steps of removing the pelvis frame, turning the patient 
and beginning hip-replacement surgery would have been inherently carried out as part 
of the surgical procedure. 

Farmer et al. discloses the claimed invention except for the steps of providing a 
pelvis level including a level disposed in a housing, which includes first and second 
parallel straight-line openings extending therethrough; sliding the pelvis level; adjusting 
position of the operating-room bed; and replacing the acetabular component. Leone, Jr. 
teaches to provide a pelvis level including a level disposed in a housing, which includes 
first and second parallel straight-line openings extending therethrough; sliding the pelvis 
level; adjusting position of the operating-room bed; and replacing the acetabular 
component (col. 7, lines 48-67; col. 8, lines 1-46) in order to visually observe when the 
"bubble" is appropriately located or "centered" within the level, therefore, optimizing the 
accurate positioning and insertion of the acetabular cup. It would have been obvious to 
one skilled in the art at the time the invention was made to have the method steps of 
Farmer et al. including the method steps of providing and sliding the pelvis level as well 
as adjusting position and replacing the acetabular component in view of Leone, Jr., in 
order to visually observe when the "bubble" is appropriately located or "centered" within 
the level, therefore, optimizing the accurate positioning and insertion of the acetabular 
cup. 
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With regards to claims 8-10, Leone, Jr, discloses the limitations, as set forth in 
column 6, lines 62-67 and column 7, lines 1-26. 

Palvis 




Conclusion 

The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. See PTO-892 for cited art of interest. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Anitza M. San Miguel whose telephone number is 571- 
272-3279. The examiner can normally be reached on 8:00 am - 5:30 pm EST (M-F). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor. Eduardo Robert can be reached on 571-272-4719. The fax phone number 

* 

for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status infonnation for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 




